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TRIBAL  LAND,  TRIBAL  SURVIVAL: 
STILL  SEEKING  GROUND  TO  STAND  ON 


As  members  of  Congress  consider  legislation  that 
would  challenge  existing  treaty  rights  and  tribal 
jurisdiction  on  Indian  lands,  it  is  important  that 
they  remember  that  the  United  States  was  built  on 
the  land  ceded  by  tribes  in  these  treaties.  The 
treaties  also  stipulated  that  land  which  was  not 
ceded  was  reserved  for  the  tribes  to  use  and  gov¬ 
ern  as  they  saw  fit. 


The  U.S.  has  done  a  poor  Job  of 
keeping  its  side  of  the  bargain. 

In  addition  to  systematically 
violating  tribal  sovereignty  ^ 

and  failing  to  fully  provide 
promised  benefits  and 
services  to  tribes,  the  U.S. 
government  has  continued  ^ 

to  devour  and  devastate  ^ 

tribal  lands.  Without  their  ^ 

reserved  lands,  how  can 
tribes  build  healthy 
communities? 


In  the  last  century  alone,  90  million 
acres  of  land  have  passed  out  of  Indian  owner¬ 
ship.  Tribes  have  been  forced,  often  by  unscrupu¬ 
lous  means,  onto  smaller  and  less  productive 
reservations.  Misguided  federal  policies  estab¬ 
lished  by  legislation  such  as  the  1 887  Allotment 
Act  and  the  1953  Temiination  Act  ultimately 
slashed  remaining  tribal  land  bases.  Although 
these  policies  were  eventually  abandoned  by  the 
U.S.  government,  tribes  were  never  compensated 


for  the  policies’  catastrophic  effects.  On  the  con¬ 
trary,  tribes  continue  to  sutfer  new  consequences 
from  these  long  abandoned  policies. 

Tribes  are  struggling  to  reverse  this  trend.  But  the 
process  is  not  easy.  How  can  tribes  preserve  their 
limited  land  and  jurisdiction  in  the  face  of  power¬ 
ful  federal,  state,  local,  and  private 
encroachments?  How  can  tribes 

wWii ijii  that  has  been  lost  dur- 

ing  this  century  through  allot- 
ment  and  termination  policies 
without  victimizing  newer 
arrivals  to  the  land  who, 
themselves,  had  no  part  in 
land?  How 
sacred  lands  located 
beyond  reservation  bound- 
aries  be  protected?  How  can 
process  of  “land  fractiona- 
tion”  (resulting  from  division 
of  ownership  upon  inheritance) 

^  1  ^  be  slowed  and  reversed  without 

harming  individual  native  allottees? 

This  issue  of  the  Indian  Report  will  touch  upon 
some  of  the  policies  and  problems  that  have  led 
up  to  the  current  land  crisis  in  Indian  Country,  as 
well  as  some  of  the  solutions  that  have  been  pro¬ 
posed.  We  look  forward  to  legislation  in  the  com¬ 
ing  session  of  Congress  which  will  address  some 
of  these  issues.  ■ 
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TRIBAL  LAND,  TRIBAL  SURVIVAL: 
A  Trail  of  Broken  Treaties 


The  Sioux  Nation  (Lakota,  Dakota  and  Nakota)  expe¬ 
rience  typifies  that  of  many  tribes  as  they  were  forced 
to  sign  a  succession  of  treaties.  In  1851,  the  Sioux 
signed  a  treaty  which  guaranteed  a  sizeable  reserva¬ 
tion  as  a  permanent  home  where  the  tribe  could 
remain  free  of  outside  interference.  However,  the  fed¬ 
eral  government  allowed  hundreds  of  non-Indians  to 
settle  on  this  land  in  violation  of  the  treaty.  In  1868, 
after  several  battles,  the  Sioux  were  forced  to  sign  a 
treaty  that  drastically  diminished  the  size  of  their 
reservation.  Although  this  treaty  took  most  of  their 
land,  the  Sioux  were  left  their  sacred  Black  Hills  and 
promised  that  no  additional  land  would  be  taken. 

Then,  in  1874,  gold  was  found  in  the  Black  Hills.  In 
1877,  Congress  removed  the  Black  Hills  from  the  reser¬ 
vation.  In  1 889,  Congress  removed  half  of  the  reserva¬ 
tion  land  that  remained,  carved  the  rest  into  six  separate 
reservations,  and  divided  the  Sioux  among  them. 
Resistance  to  this  action  ended  quickly  with  the  murder 
of  scores  of  unarmed  Sioux  at  Wounded  Knee  in  1890. 
Between  1904  and  1910,  Congress  removed  additional 
lands  from  the  six  reservations.  The  Rosebud 
Reservation,  for  example,  was  reduced  to  one-fourth  of 
its  1 889  area.  Given  this  shameful  history,  tribes  have 
good  reason  to  abhor  efforts  to  further  diminish  their 
jurisdiction  over  remaining  tribal  lands. 

Mixed  Justice  in  the  Federal  Courts 

Efforts  to  bring  issues  of  historic  illegal  land  seizures 
before  the  U.S.  courts  have  yielded  mixed  results.  In 
one  of  the  most  famous  cases.  United  States  v.  The 
Sioux  Nation  of  Indians  (1980),  the  Supreme  Court 
ruled  that  the  U.S.  illegally  took  the  Black  Hills  from 
the  Sioux  when  gold  was  discovered  there  in  the  late 
1800’s.  The  tribe  was  eventually  awarded  over  $100 
million  in  compensation  for  the  land.  Immediately 
afterward,  a  number  of  tribal  members  filed  suit 
demanding  that  the  U.S.  government  keep  the  money 
and  return  the  land.  The  Court  refused  to  interfere  with 
Congress’  power  to  take  the  tribe’s  land,  despite  the 
judgement  in  favor  of  the  tribe.  The  tribe  stands  firm  in 
its  resolve  to  seek  a  return  of  this  sacred  land  and  has 
not  touched  the  money. 


Recent  Supreme  Court  decisions  have  also  seriously 
damaged  tribes’  ability  to  govern  on  their  remaining 
lands,  further  reducing  tribes’  distinct  claim  over  the 
lands  they  reserved  for  themselves  in  treaties.  For 
example,  neighboring  states  have  been  allowed  to  tax 
sales  made  to  non-Indians  on  reservations,  and  tribes 
have  been  denied  jurisdiction  in  civil  cases  involving 
non-Indians  on  reservations.  These  rulings  have  under¬ 
mined  tribal  sovereignty  by  treating  tribal  governments 
as  products  of  a  racial  distinction  rather  a  political  one. 
For  many  reservations,  the  result  has  been  jurisdictional 
gridlock  between  state  and  tribal  governments. 

Returning  the  Land 

Today,  many  tribes  are  directing  their  efforts  and  lim¬ 
ited  resources  toward  purchasing  and  restoring  some 
of  the  reservation  lands  that  have  been  lost  over  the 
years.  Because  the  federal  government  holds  all  tribal 
lands  “in  trusf’  for  tribes  under  U.S.  law,  any  lands 
purchased  by  a  tribe  must  be  placed  in  trust  status  in 
order  to  be  restored  as  part  of  a  reservation.  In  some 
cases,  tribes’  efforts  to  reacquire  land  have  ignited 
fears  in  surrounding  communities. 

Some  members  of  Congress,  reacting  to  these  fears, 
have  attempted  to  use  legislation  and  administrative 
intervention  to  block  tribal  efforts  to  rebuild  their  land 
base.  For  example,  a  rider  included  in  section  130  of 
the  Senate  FY99  Interior  Appropriations  Bill  would 
have  specifically  blocked  the  Shakopee  Mdewankton 
Sioux  from  taking  any  new  land  into  trust.  The  pro¬ 
posal  was  withdrawn  only  after  the  Clinton 
Administration  announced  that  it  was  turning  down 
the  tribe’s  application  to  take  a  parcel  of  land  into 
trust  on  the  grounds  that  the  tribe  was  too  wealthy. 
This  reasoning  troubles  us.  The  primary  means  by 
which  a  tribe  may  regain  its  land  is  by  purchasing  it 
outright  and  then  requesting  that  the  federal  govern¬ 
ment  place  the  land  in  trust  status.  If  tribes  which  can 
afford  to  purchase  land  are  judged  to  be  too  wealthy 
to  place  the  land  in  trust,  how  can  tribes  ever  restore 
their  reservations?  ■ 
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STILL  SEEKING  GROUND  TO  STAND  ON 

Understanding  the  Legacy  of  Allotment 


The  Dawes  Allotment  Act.  passed  in  1887,  began  one 
of  the  most  harmful  periods  of  the  U.S.-tribal  relation¬ 
ship.  By  the  time  the  Act  was  repealed  in  1934,  tribes 
had  lost  almost  two-thirds  of  the  already  limited  lands 
they  had  held  in  1 887,  and  reservation  life  was  severe¬ 
ly  altered  forever. 

The  Allotment  Act  sought  to  assimilate  Native 
Americans  by  changing  the  way  lands  were  held. 
Congress  disapproved  of  the  communal  way  that 
tribes  u.sed  their  land,  and  felt  that  Indians 
should  farm  individually-owned  plots  of  land, 
just  as  non-Indians  did.  Congress  divided 
communally  held  tribal  lands  into  separate 
parcels,  allotting  a  parcel  of  land  to  each  head 
of  household  and  selling  “surplus"  parcels  to 
white  farmers. 


The  effect  of  this  policy  was  catastrophic. 

Most  Indians  did  not  want  to  abandon  their 
lifeways  in  this  radical  manner.  Much  of  the 
land  to  which  tribes  had  been  relegated  was 
unsuitable  for  small  scale  agriculture. 

Thousands  of  impoverished  Indians  were 
forced  to  sell  their  parcels  of  land  to  white 
settlers  or  lost  their  land  in  foreclosures  when 
they  were  unable  to  pay  state  real  estate  taxes. 

Tribal  governments  were  deeply  disrupted  by 
this  policy. 

The  implications  of  allotment  continue  today. 
Non-Indian  land  holdings  on  reservations 
form  a  checkerboard  pattern  across  Indian 
country  and  have  created  a  horrific  tangle  of  juris¬ 
dictional  conflicts  between  tribal  and  state  and  local 
governments.  Land  continues  to  be  “fractionated”  as 
generation  after  generation  of  heirs  are  added  to  the 
list  of  holders  of  the  single  allotment  of  land,  until 
the  land  pieces  are  rendered  all  but  useless.  Land 
that  is  inherited  by  non-Indian  heirs  can  no  longer  be 
held  in  trust,  and  reverts  forever  out  of  reservation 
status.  Finally,  allotment  made  it  inevitable  that  con¬ 
flicts  would  develop  and  deepen  between  non-Indian 
land  holders  on  reservations  and  tribal  governments. 


Land  Fractionation:  A  Hereditary  Problem 


If  there  is  a  lesson  to  be  learned  from  the  chaos  of  land 
fractionation  that  exists  in  Indian  Country  today,  it  is 
that  federal  policies  will  most  certainly  have  grave 
effects  that  may  not  be  appreciated  for  decades,  even 
centuries.  No  policy  with  such  lasting  implications 
should  be  entered  into  lightly,  and  certainly  not  with¬ 
out  full  consultation  and  consent  from  tribes  them¬ 
selves.  Congress  should  keep  this  lesson  in  mind  as 
they  make  choices  in  the  coming  session  that  will  form 
a  new  legacy,  for  better  or  worse,  for  generations  to 
come  in  Indian  Country.  ■ 


At  a  Congressional  hearing  on  FY99  funding  for  tribal 
programs.  Assistant  Secretary  for  Indian  Affairs  Kevin 
Cover  remarked  on  the  critical  need  to  consolidate  the 
tiny  land  holdings  that  have  resulted  as  each  genera¬ 
tion  has  further  divided  the  original  land  granted  under 
the  Allotment  Act.  Like  many  tribal  members  today. 
Cover  inherited  a  minu.scule  1/27  interest  in  a  single 
parcel  of  land  on  his  home  reservation.  For  many  in 
Indian  Country  today,  this  “fractionated”  land  is 
of  no  practical  value.  It  cannot  be  used  or  devel¬ 
oped  due  to  the  unwieldy  number  of  people  who 
hold  interests  and  must  sign  off  on  any  use  of  the 
land  (some  of  whom  do  not  even  know  they  are 
beneficiaries  and  cannot  be  found).  Furthermore, 
they  cannot,  by  current  law,  easily  give  their  inter¬ 
est  in  the  land  to  their  tribes. 


The  Indian  Land  Working  Croup,  a  coalition  of 
tribes  and  Indian  landowners  focusing  on  issues 
of  land  consolidation,  has  proposed  several  ways 
to  reduce  and  even  reverse  the  process  of  land 
loss  and  “fractionation.”  The  plan  includes  efforts 
to  improve  estate  planning  and  trust  land  records 
management,  the  removal  of  certain  restrictions 
on  real  estate  transactions  to  make  it  easier  for 
Indian  landowners  consolidate  fractionated  lands, 
and  financial  assistance  to  tribes  for  acquisition 
and  consolidation  of  fractionated  land  interests.  It 
is  likely  that  this  proposal  and  others  will  be  con¬ 
sidered  in  the  106th  Congress. 
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SETTING  A  CONSTRUCTIVE  AGENDA  FOR  INDIAN  AFFAIRS 


If  you  could  set  the  agenda  for  Indian  Affairs  in  the 
106th  Congress,  what  would  it  include?  What  innova¬ 
tive  solutions  to  old  problems  might  you  propose? 

What  offensive  laws  would  you  seek  to  repeal?  How 
would  you  address  the  concerns  raised  by  tribal  critics 
and  opponents?  Tribal  advocates  are  working  to 
answer  these  and  other  questions  as  another  legislative 
session  begins. 

Many  of  last  year’s  legislative  struggles  are  likely  to 
continue  in  this  session.  These  could  include  conflicts 
over  tribal  jurisdiction  and  sovereign  immunity,  efforts 
to  impose  state  or  federal  taxation  on  tribal  govern¬ 
ments,  and  attempts  to  block  tribes  from  taking  land 
into  trust.  To  help  assure  that  the  l()6th  Congress  does 
not  go  down  the  same  road  as  the  last  Congress,  tribes 
and  their  friends  must  work  both  to  educate  members 
of  Congress  and  to  address  issues  constructively  before 
the  same  destructive  proposals  rise  again.  Members  of 
Congress,  new  and  returning,  need  to  understand  both 
the  realities  of  tribal  life  today  and  the  history  of  feder¬ 
al  Indian  policy.  Tribal  advocates  must  work  with  their 
allies  in  Congress  to  forge  alternative  approaches  that 
will  address,  in  positive,  innovative  ways,  both  the 
longstanding  concerns  of  tribes  and  concerns  raised  by 
critics  of  tribal  governments. 

Many  tribal  leaders  are  justifiably  worried  that  tribes 
have  compromised  too  much  already.  The  history  of 
federal-Indian  relations  shows  a  consistent  pattern  in 
which  tribes  make  compromises  in  negotiations  only  to 
see  non-Indians  renege  on  their  promises  and  demand 
further  compromises  on  the  part  of  tribes.  It  sometimes 
seems  that  Congress  considers  the  history  of  tribal  loss¬ 
es  unalterable,  while  the  limited  rights  that  tribes 
reserved  for  themselves  remain  eternally  negotiable. 
Compromise  should  address  the  concerns  of  all  parties 
involved.  For  example,  to  address  concerns  about  tribal 


jurisdiction  and  accountability,  tribes  might  voluntarily 
“opt  in”  to  limited  federal  court  review  of  tribal  court 
decisions  under  the  Indian  Civil  Rights  Act,  in 
exchange  for  tribal  civil  and  criminal  jurisdiction  over 
non-Indians  on  that  tribe’s  reservation. 

Legislative  initiatives  that  could  be  explored  by  the 
l()6th  Congress  might  include  repeal  of  laws  which 
blur  tribal  sovereignty,  like  Public  Law  280,  which 
gives  certain  states  full  criminal  and  some  civil  jurisdic¬ 
tion  on  reservations.  Another  approach  would  be  to  use 
Congress’  plenary  power  to  good  end  through  a  federal 
preemption  of  all  state  taxes  on  Indian  lands.  With  a 
rigorous,  organized  effort  to  educate  Congress  and  to 
advance  alternative,  forward-looking  legislation,  the 
106th  Congress  could  establish  a  positive  new  course  in 
the  history  of  federal-tribal  relations.  ■ 
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